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Synopsis
Background: Employee sued his former employer for age
discrimination. After jury awarded employee $300,000
in past wages, $1,489,830.50 in future wages, $3,579,661
in past and future pain and suffering, and $500,000
in punitive damages, employer filed motions seeking a
juror interview, new trial, and remittiturs on both the
compensatory and punitive damages awards. The Circuit
Court, Hillsborough County, Marva L. Crenshaw, J.,
partially granted the remittitur motion, reducing the
punitive damages award to $100,000, but denied the
motions for juror interview, new trial, and remittitur on
the compensatory damages awards. Employer appealed.

[Holding:] The District Court of Appeal, Morris, J., held
that the $3,579,661 compensatory damages award for past
and future pain and suffering was excessive.

Affirmed in part, reversed in part, and remanded.

West Headnotes (2)

[1] Civil Rights
Employment practices

The $3,579,661 compensatory damages award
for past and future pain and suffering
was excessive, as a matter of law, in age
discrimination action, given that employee
presented no proof of physical injury
or medical or psychological evidence of
emotional pain and suffering, and thus,

trial court abused its discretion in denying
employer's motion for remittitur on that issue.

4 Cases that cite this headnote

[2] Civil Rights
Employment practices

Jury's award to employee of over $1.7 million
in damages for past and future lost wages,
which exceeded the amount employee had
requested by more than $300,000, was against
the manifest weight of the evidence in age
discrimination action, and the trial court
abused its discretion by denying employer's
motion for remittitur on that issue.
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Opinion

MORRIS, Judge.

In 2006, Benjamin Atkinson sued his former employer,
Ernie Haire Ford, Inc. (EHF), for age discrimination. A
jury trial resulted in a judgment for Atkinson. Atkinson
was awarded $300,000 in past wages, $1,489,830.50
in future wages, $3,579,661 in past and future pain
and suffering, and $500,000 in punitive damages. EHF
filed motions seeking a juror interview, new trial, and
remittiturs on both the compensatory and punitive
damages awards. The trial court partially granted the

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0146227801&originatingDoc=I8ec7c0228dfe11e0a8a2938374af9660&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0176998801&originatingDoc=I8ec7c0228dfe11e0a8a2938374af9660&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=I8ec7c0228dfe11e0a8a2938374af9660&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/78k1765/View.html?docGuid=I8ec7c0228dfe11e0a8a2938374af9660&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I8ec7c0228dfe11e0a8a2938374af9660&headnoteId=202540349400120111006165426&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=I8ec7c0228dfe11e0a8a2938374af9660&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/78k1765/View.html?docGuid=I8ec7c0228dfe11e0a8a2938374af9660&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I8ec7c0228dfe11e0a8a2938374af9660&headnoteId=202540349400220111006165426&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0219436701&originatingDoc=I8ec7c0228dfe11e0a8a2938374af9660&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0368994801&originatingDoc=I8ec7c0228dfe11e0a8a2938374af9660&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0331425101&originatingDoc=I8ec7c0228dfe11e0a8a2938374af9660&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0164302201&originatingDoc=I8ec7c0228dfe11e0a8a2938374af9660&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0247345701&originatingDoc=I8ec7c0228dfe11e0a8a2938374af9660&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0217978201&originatingDoc=I8ec7c0228dfe11e0a8a2938374af9660&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0422848901&originatingDoc=I8ec7c0228dfe11e0a8a2938374af9660&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0422848901&originatingDoc=I8ec7c0228dfe11e0a8a2938374af9660&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0300779101&originatingDoc=I8ec7c0228dfe11e0a8a2938374af9660&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0261141801&originatingDoc=I8ec7c0228dfe11e0a8a2938374af9660&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0176998801&originatingDoc=I8ec7c0228dfe11e0a8a2938374af9660&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Ernie Haire Ford, Inc. v. Atkinson, 64 So.3d 131 (2011)

36 Fla. L. Weekly D1192

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 2

remittitur motion, reducing the punitive damages award
to $100,000. However, the trial court denied the motions
for juror interview, new trial, and remittitur on the
compensatory damages awards. EHF now appeals the
denial of those motions. We affirm the denial of the
motions for juror interview and new trial without further
comment. However for the reasons set forth below, we
reverse the denial of the motion for remittitur on the
compensatory damages awards.

I. Analysis
We review an order denying a motion for remittitur for
abuse of discretion. Brown v. Estate of Stuckey, 749 So.2d
490, 497–98 (Fla.1999).

a. The noneconomic damages award is excessive.
[1]  Here, Atkinson was awarded more than $3.5 million

in noneconomic damages despite the fact that the evidence
did not substantiate such a large award. We note that,
in cases like this, where a plaintiff presents no proof of
physical injury or emotional pain and suffering, courts
have been reluctant to uphold damages awards which
exceed six figures. In one age discrimination case, the
Fourth District Court of Appeal reversed and remanded
a $1.1 million compensatory damages pain and suffering
award with directions for the trial court to enter a
remittitur. City of Hollywood v. Hogan, 986 So.2d 634
(Fla. 4th DCA 2008). In that case, although the plaintiff,
Hogan, was embarrassed and hurt by being passed over
for a promotion, he did not seek psychological counseling
and experienced no physical injury. Id. at 647–48. The
Fourth District held that the $1.1 million award therefore
“shock[ed] the judicial conscience” because it was a
“typical” age discrimination case. Id. at 649–50. The court
further held—as a matter of law—that in a “typical”
age discrimination case, where a plaintiff experiences no
physical injury and presents no medical or psychological
evidence of emotional pain and suffering, noneconomic
damages should not exceed the $5000 to $30,000 range. Id.

Similarly, in Stone v. GEICO General Insurance Co.,
No. 8:05–cv–636–T–30TBM, 2009 WL 3720954, at *6
(M.D.Fla. Nov.5, 2009), another age discrimination case,
the court granted the defendant's motion for remittitur
in part, finding that the jury award of $200,000 in
compensatory damages *133  for pain and suffering
should be reduced to $50,000. In doing so, the court
held that “[t]o recover more than nominal damages for

emotional distress, [the] [p]laintiff must prove actual
injury.” Id. (citing Carey v. Piphus, 435 U.S. 247, 263–
64, 98 S.Ct. 1042, 55 L.Ed.2d 252 (1978), and Rutstein
v. Avis Rent–A–Car Sys., Inc., 211 F.3d 1228, 1239 (11th
Cir.2000)). Because the plaintiff in that case received no
psychological counseling or medical treatment, the court
determined her claim was a “garden-variety emotional
distress claim” which necessitated the remittitur. Id. at *5–
*7.

Much like the facts of Hogan and Stone, the facts of
this case are those of a “typical” or “garden-variety”
age discrimination case. Atkinson presented no proof of
physical injury or medical or psychological evidence of
emotional pain and suffering. Accordingly, we hold that
the $3,579,661 compensatory damages award for past and
future pain and suffering was excessive as a matter of law
and that the trial court abused its discretion in denying
EHF's motion for remittitur on that issue.

b. Damages for lost wages may not be awarded in an
amount greater than the amount proven at trial.

[2]  In this case, the jury awarded Atkinson over $1.7
million in damages for past and future lost wages. That
amount exceeded the amount Atkinson requested by more
than $300,000. The award was thus against the manifest
weight of the evidence presented to the jury at trial, and the
trial court abused its discretion by denying EHF's motion
for remittitur on that issue.

In Rivard v. Gioia, 872 So.2d 947, 948 (Fla. 5th DCA
2004), the Fifth District reversed a $1.25 million economic
damages award where the evidence established out-of-
pocket expenses of only $500,000. The court remanded
the case to allow the plaintiff to either accept a reduction
of the award to $500,000 or a new trial on the issue
of damages. Other courts have held similarly. See, e.g.,
Glabman v. De La Cruz, 954 So.2d 60, 62–63 (Fla. 3d
DCA 2007); Fla. Power & Light v. Goldberg, 856 So.2d
1011, 1029 (Fla. 3d DCA 2002), quashed on other grounds,
899 So.2d 1105 (Fla.2005). And, in fact, this court holds
that where a verdict is against the manifest weight of the
evidence, “the trial court has an affirmative duty to order
a remittitur or to grant a new trial.” Normius v. Eckerd
Corp., 813 So.2d 985, 988 (Fla. 2d DCA 2002) (citing
Hawk v. Seaboard Sys. R.R., 547 So.2d 669, 671 (Fla. 2d
DCA 1989)).
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Consequently, because the award for past and future lost
wages in this case clearly was against the manifest weight
of the evidence, we reverse and remand with directions
for the trial court to determine the actual amount proven
at trial. The trial court should then provide Atkinson
with the option to either accept the reduced amount or to
receive a new trial on the issue of damages.

II. Conclusion
We hold that the trial court abused its discretion in
denying EHF's motion for remittitur on the issues of

noneconomic damages and past and future lost wages. We
therefore affirm in part, reverse in part, and remand for
proceedings consistent with this opinion.

NORTHCUTT and WALLACE, JJ., Concur.
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