Florida Power Corp. v. Town of Belleair, 830 So.2d 852 (2002)

27 Fla. L. Weekly D1951

KeyCite Red Flag - Severe Negative Treatment
Decision Quashed by Town of Belleair v. Florida Power Corp., Fla.,
March 10, 2005

830 So.2d 852
District Court of Appeal of Florida,
Second District.

FLORIDA POWER CORPORATION,
a Florida corporation, Appellant,
V.

TOWN OF BELLEAIR, a Florida
municipal corporation, Appellee.

No. 2Do1-5717.
|

Aug. 30, 2002.

Town filed a two-count complaint against sole supplier of
electric service within its town limits, seeking declaratory
relief, and a mandatory injunction requiring the supplier
to continue paying a 6% franchise fee after expiration
of parties' franchise agreement. Thereafter, town filed
motions for partial summary judgment, seeking to enforce
the buy-out provision in the franchise agreement and to
compel the supplier to arbitrate the value of its facilities,
and seeking injunctive relief to force the supplier to
continue to pay town 6% of its revenues for use of the
rights-of-way after parties' franchise agreement expired.
The Circuit Court, Pinellas County, W. Douglas Baird,
J., granted both motions. Supplier appealed. The District
Court of Appeal, Fulmer, J., held that the trial court
was without authority to enjoin the supplier to continue

paying the franchise fee to the town.

Affirmed in part, reversed in part, and remanded.

West Headnotes (6)

[1] Injunction
&= Extraordinary or unusual nature of
remedy
A temporary injunction is an extraordinary
and drastic remedy and, therefore, should be
granted sparingly.

2]

31

[4]

51

Cases that cite this headnote

Injunction
o= Grounds in general:multiple factors

A party seeking a temporary injunction must
prove that: (1) it will suffer irreparable harm
unless the status quo is maintained; (2) there is
no adequate remedy at law; (3) the party has
a clear legal right to the relief granted; and (4)
a temporary injunction will serve the public
interest.

Cases that cite this headnote

Injunction
&= Preservation of status quo

The purpose of a temporary injunction is to
maintain the status quo until full relief can be
granted following a final hearing.

Cases that cite this headnote

Injunction
4= Gas and electricity

The trial court was without authority to enjoin
supplier of electric service to continue paying
town a franchise fee to maintain its rights-of-
way after parties' franchise agreement expired.

2 Cases that cite this headnote

Injunction
&= Gas and electricity

Order enjoining supplier of electric service to
pay town a flat fee of 6% of its revenues
from sale of electricity within town limits
to maintain its rights-of-way constituted an
illegal tax once parties' franchise agreement
expired, given that the fee bore no relationship
to actual cost of regulation or maintenance of
the rights-of-way, although town would have
authority to charge a reasonable regulatory
fee for the use of the rights-of-way.
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[6] Injunction
&= Contracts

The trial court cannot, by injunction, extend
the terms of a contract after its expiration.

1 Cases that cite this headnote
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Opinion
FULMER, Judge.

Florida Power Corporation (FPC) challenges the partial
summary judgment and temporary injunction entered in
favor of the Town of Belleair (Belleair). We affirm the
partial summary judgment and reverse the temporary
injunction.

FPC has been the sole supplier of electric service within the
town limits of Belleair since 1971 pursuant to Ordinance
119, which granted FPC a franchise for thirty years. The
franchise agreement required FPC to pay a franchise
fee equal to 6% of FPC's revenues from the sale of
electricity within the town limits. It also provided that
upon expiration of the franchise agreement on December
1, 2001, Belleair had the right to purchase the electrical
plant and facilities located within the town, the valuation
of which would be fixed by arbitration. Prior to the
expiration of the franchise agreement, the parties were
unable to negotiate an extension of the agreement, and a
dispute arose regarding the parties' rights and obligations
under it. FPC took the position that the buy-out provision
of the franchise agreement was no longer enforceable
because of changes in state law. FPC also indicated that
it was not interested in conveying its facility to any party
and that it would continue to serve the town as required by
law regardless of the existence of a franchise agreement.
However, FPC did not intend to continue paying the 6%
franchise fee at the expiration of the existing franchise

agreement because recent Florida decisions found that
attempts by local governments to unilaterally impose a
“franchise fee” constituted illegal taxation.

In September 2000, Belleair filed a two-count complaint
seeking, in count one, a declaratory judgment concerning
the rights and obligations of Belleair and FPC under
the franchise agreement. In count two, Belleair sought
a mandatory injunction requiring FPC to continue
paying the 6% franchise fee after the expiration of the
franchise agreement. Thereafter, Belleair filed a motion
for partial summary judgment seeking to enforce the buy-
out provision and to compel FPC to arbitrate the value
of its facilities. Belleair also filed a motion for temporary
injunctive relief seeking a mandatory injunction to force
FPC to continue to collect and forward fees, for the use
of the rights-of-way, equaling 6% of its revenues in the
same manner it did under the franchise agreement. The
trial court granted both of Belleair's motions.

FPC raises three issues in this appeal: (1) the trial court
erred by issuing the mandatory injunction; (2) the trial
court erred by ordering FPC to arbitrate the value of its
Belleair facilities instead of deferring to the jurisdiction of
the Florida Public Service Commission; and (3) the trial
court's arbitration order was unauthorized and violated
due process. Issues (2) and (3) have been addressed in
Florida Power Corp. v. Casselberry, 793 So.2d 1174 (Fla.
S5th DCA 2001). On these issues, we align ourselves with
the Fifth District and affirm without discussion.

21
to the mandatory injunction, in which the trial court
compelled FPC to continue paying to Belleair an amount
equal to the 6% franchise fee as reasonable compensation
for FPC's continued use and occupation of Belleair's
rights-of-way. A temporary injunction is an extraordinary
and drastic remedy and, therefore, should be granted
sparingly. *854 Agency for Health Care Admin. v. Cont'l
Car Servs., Inc., 650 So.2d 173 (Fla. 2d DCA 1995). A
party seeking a temporary injunction must prove that:

(1) it will suffer irreparable harm unless the status quo is
maintained; (2) there is no adequate remedy at law; (3) the
party has a clear legal right to the relief granted; and (4) a
temporary injunction will serve the public interest. Liberty
Fin. Mortgage Corp. v. Clampitt, 667 So.2d 880 (Fla. 2d
DCA 1996). The purpose of a temporary injunction is to
maintain the status quo until full relief can be granted

following a final hearing. Id.

[31 The remaining issue concerns a challenge
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[41 5] [6] Here, the trial court determined that Belleair

had “a clear legal right to a temporary injunction to
maintain the status quo.” We disagree. The trial court was
without authority to order FPC to continue paying the
franchise fee after the franchise agreement expired. The
trial court cannot, by injunction, extend the terms of a
contract after its expiration. Sanz v. R.T. Aerospace Corp.,
650 So.2d 1057, 1059 (Fla. 3d DCA 1995). Additionally,
without the franchise agreement to support the negotiated

franchise fee, a 6% flat fee constitutes an illegal tax
pursuant to Alachua County v. State, 737 So.2d 1065
(Fla.1999), because it bears no relationship to the actual
cost of regulation or maintenance of Belleair's rights-of-

way. However, as explained in Alachua County, Belleair
does have the authority to charge a reasonable regulatory
fee for the use of the rights-of-way, and FPC has conceded
that it is obligated to pay such fee and stands ready to do
so.

Because we conclude that Belleair failed to demonstrate
a clear legal right to continue receiving the 6% fee after
the expiration of the franchise, we reverse the trial court's
order granting the temporary injunction. Our reversal
renders moot FPC's remaining challenges to the issuance
of the injunction.

Accordingly, we affirm the partial summary judgment,

reverse the temporary injunction, and remand for
proceedings consistent with this opinion.

WHATLEY and SILBERMAN, JJ., concur.

All Citations

830 So.2d 852, 27 Fla. L. Weekly D1951

End of Document

© 2017 Thomson Reuters. No claim to original U.S. Government Works.


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995048222&pubNum=735&originatingDoc=I0dc681040d0911d99830b5efa1ded32a&refType=RP&fi=co_pp_sp_735_1059&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1059
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995048222&pubNum=735&originatingDoc=I0dc681040d0911d99830b5efa1ded32a&refType=RP&fi=co_pp_sp_735_1059&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1059
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999124538&pubNum=735&originatingDoc=I0dc681040d0911d99830b5efa1ded32a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999124538&pubNum=735&originatingDoc=I0dc681040d0911d99830b5efa1ded32a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0101920201&originatingDoc=I0dc681040d0911d99830b5efa1ded32a&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0282461101&originatingDoc=I0dc681040d0911d99830b5efa1ded32a&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

